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1.4.2017                                                                      GR Case No.1167/2013 

IN THE COURT OF SRI R. BODO, SDJM (S) AT UDALGURI, BTAD.::ASSAM 

         

 

GR Case No.1167/2013 

           (U/S-379/411 of IPC) 

 

           State of Assam 

         ------Prosecutor 

        -Versus- 

           Sri Bimal Rajbongshi  

           S/o Sri Nagen Rajbongshi  

           R/o village-Bamunijhar  

          P.S. Sipajhar 

          Dist. Darrang, Assam 

              -------Accused person 

 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal & Mr. A. Pourel Ld. Asstt. P.P.  

Advocate for the accused: Mr. J. Brahma 

Evidence recorded on: 14.8.2015/8.9.2015/20.5.2016 

Argument heard on: 20.3.2017 

Judgment delivered on: 1.4.2017 
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JUDGMENT 

1.   Prosecution story in brief: The prosecution story, as revealed from the FIR, is that 

on 8.10.2013 at about 9:00 AM a motorcycle suspected to be stolen bearing 

registration No.AS-01 AU/7313, chases No.ME4KC09CBB808782 and engine 

No.KC09E6091158 (HONDA CB Unicorn) was recovered in abandoned condition at 

Bhairabkunda market and was seized by S.I. Himangshu Jyoti Das of Bhairabkunda Out 

post under Udalguri P.S. On confidential enquiry it was revealed that the said 

motorcycle was stolen by accused Ratan Boro and Bimal Rajbongshi, who were caught 

red-handed by some members of “ABSU” Khoirabari Unit with another suspected stolen 

bike bearing registration No.AS-01AJ/5051, chases No.MBLJA05EB89M02715 and 

engine No.JA05EA89M02492 and handed over to Khoirabari P.S. It is alleged that 

accused persons are veteran motorcycle lifters involved in many motorcycle thefts 

cases in Udalguri and neighbouring areas. In this respect S.I. Himangshu Jyoti Das 

lodged a written FIR before the i/c of Bhairabkuda out post. In view of above 

Bhairabkunda out post GDE No.108 dated 8.10.13 was made and the same was 

forwarded to the O/C, Udalguri P.S. for registration of a case under proper sections of 

law. On receipt of the FIR, Udalguri P.S. Case No.127/13, U/S-379/411/34 of IPC was 

registered. On completion of investigation the I.O. found sufficient material against 

both the accused persons U/S-379/411/34 of IPC and submitted the charge sheet 

accordingly. Hence, this case.  

2.  In due course, after submission of the charge sheet, summonses were issued to both 

the accused persons. But, they did not appear and hence my learned predecessor was 

pleased to issue N/B/W/A against both of them. In spite of that accused Ratan Boro 

could not be arrested and accordingly on the basis of the report submitted by the 

executing officer in respect of N/B/W/A issued against him, the case was filed by 

declaring him absconder vide order dated 29.4.2015. On the other hand accused Bimal 

Rajbongshi was arrested again and produced before the court on 29.5.2015. Learned 

advocate Mr. J.K. Brahma was appointed as state defence counsel on behalf of the 

accused. Thereafter, copies of relevant documents were furnished to him as per 

Section-207 of Cr.P.C. Then, after hearing both sides a formal charge was framed 

against the accused U/S-379/411 of IPC by my learned predecessor. The particulars of 

charges were read over and explained to which he pleaded not guilty and claimed to 

be tried. Hence, the case proceeded to trial stage. 
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3. Points for determination: 

(1) whether, on 8th day of October, 2013 at about 9:00 AM accused Bimal 

Rajbongshi, dishonestly removed one Hero Honda motorcycle bearing 

registration No.AS-01 AU/7313 without permission of the owner and 

thereby committed the offence punishable U/S-379 of the Indian 

Penal Code; and within the cognizance of this court. 

(2) Whether, on or about the same day time and place the accused was 

found dishonestly receiving the stolen property (Hero Honda 

motorcycle bearing registration No.AS-01 AU/7313) knowing (or 

having reason to believe) that the said property was stolen property 

and thereby committed the offence punishable U/S-411 of the Indian 

Penal Code; and within the cognizance of this court. 

4. The prosecution side examined 4(four) PWs and exhibited the FIR, seizure lists and 

the charge sheet. Except PW-4, other three PWs were cross-examined by the 

defence. PW-4 was declined to be cross-examined. After closure of prosecution 

evidence the statement of the defence of the accused was recorded U/S-313 Cr.P.C 

wherein he pleaded total denial but declined to adduce defence evidence. 

Accordingly, the stage of defence evidence was closed.  

5. I have heard argument from ld. defence Advocate Mr. J. Brahma as well as ld. 

A.P.P. Mr. A. Pourel for the prosecution.  At the time of argument learned Mr. 

Brahma submitted that the accused was arrested merely on suspicion and the 

prosecution has miserably failed to establish his guilt. Submitting so it is prayed to 

acquit the accused from this case. On the other hand learned APP submitted that 

the prosecution has been able to prove the guilt of the accused and hence prays for 

his punishment in accordance with law.  

6. I have considered the rival submission of both the learned advocates. I have also 

gone through the case record very carefully including the evidence on record. Now, 

let me discuss the prosecution evidence in detail. 

Discussion, decision and reasons thereof: 

7.   In his evidence PW-1, a seizure witness, deposed that he does not know the accused 

person. According to him he has a shop at Bhairabkuda Tiniali. He stated that before 
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two years ago, when he was in his shop then at about 10:00 AM, the police officer 

obtained his signature on a blank paper. Police allegedly told him that motor bike was 

stolen. Ext.1 is the seizure list and Ext.1(1) is his signature. In cross-examination he 

specifically stated that he does not know from whom the bike was recovered. 

8.  In his evidence PW-2, who was an adviser of ABSU of Khoirabari Anchalik Committee, 

deposed that in the year 2013, one day public caught accused Bimal Rajbongshi and 

Ratan Boro with a Splender bike and handed over to them along with the bike at 

Khoirabari ABSU office. Later on, police arrived at their office and apprehended both 

the accused persons along with the bike. At that time police obtained his signature in 

the seizure list. Ext.2 is the seizure list and Ext.2(1) is his signature. In cross-

examination he stated that he could not say wherefrom public caught accused Bimal 

Rajbongshi and Rata Boro with the Splender bike. Moreover, he could say who is the 

owner of the bike. 

9.  In his evidence PW-3, who is one of the investigating officers of this case, deposed that 

on 8.10.13 he was posted at Bhairabkunda Out Post. On that day at about 9:00 AM in 

the morning he came to know that one bike bearing registration No.AS-01AU/7313 was 

lying in abandoned condition at Bhairabkunda daily market. The bike was a Honda CB 

Unicorn. Another bike bearing registration No.AS-01AJ/5051 was also recovered by 

members of Khoirabari ABSU unit along with two persons and the same was also 

seized in presence of witnesses and arrested those two persons. According to him the 

case was investigated by Debendra Nath Hazowary. The witness identified his 

handwriting. He stated that S.I. Someswar Bora filed the charge sheet and he also 

knows the handwriting and signature of S.I. Bora. He exhibited the FIR as Ext.3 with 

his signature Ext.3(1). Ext.1 is the seizure list and Ext.1(2) is his signature. Ext.2 is 

another seizure list and Ext.2(2) is the signature of A.S.I. Digeswar Kalita, whose 

handwriting and signature is also known to him. Ext.4 is the charge sheet and Ext.4(1) 

is the signature of S.I. Someswar Bora.  

10.  In cross-examination he stated that he cannot say who are the owners of the bikes. 

He admitted having not mentioned the name of the owners of the bike bearing 

registration No.AS-01AU/7313 and AS-01AJ/5051. He also specifically stated that there 

is no material in the case diary against the accused persons to book them U/S-379/411 

of IPC. He further stated that no person filed FIR alleging that the bikes bearing 

registration No.AS-01AU/7313 and AS-01AJ/5051 had been stolen. 
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11. Again, in his evidence PW-4, who is the other I/O of this case stated that on 27.2.2014 

he was posted at Bhairabkunda temporary basis. On that day O/C, Udalguri entrusted 

him to further investigate the case. He had gone through the case diary and found that 

all the preliminary steps had already been taken by earlier I/O.s namely S.I. 

Himangshu Jyoti Gohain and then S.I. Debendra Nath Hazowary. He further stated that 

since the investigation was already completed, he submitted the charge sheet against 

the accused persons namely 1. Sri Rotaon Boro @ Huda, S/o Sri Sogen Boro, village-

Kaurichuba, P.S. Sipajhar; 2. Sri Bimal Rajbpngshi, S/o Nagen Rajbongshi of Sipajhar, 

both are of Darrang, U/S-379/411 of IPC. Ext.4 is the charge sheet identified by S.I. 

Himangshu Jyoti Gohan and Ext.4(1) is his signature. The witness was declined to be 

cross-examined by the defence and hence the testimony of the witness given by him in 

his examination-in-Chief remained unrebutted. 

12. I have very minutely gone through the evidence of the prosecution witnesses. The 

case record is also closely perused by me. At first it is pertinent to mention that during 

the course of investigation the I/O could not determine the owners of the stolen bikes. 

The second point which is necessary to mention herein is that the I/O did not examine 

any of the witnesses who caught the accused persons and handed over to the 

members of ABSU, Khoirabari. It transpires from the evidence PW-1 and PW-2 that 

they are simply seizure witnesses. As per Ext.1 the motorcycle bearing registration 

No.AS-01AU/7313 was seized from Bhairabkunda market on 8.10.13 at about 9:00 AM. 

On the other hand as per Ext.2 the motorcycle bearing registration No.AS-01AJ/5051 

was seized at Khoirabari P.S. from the possession of both the accused persons on 

8.10.2013 at 6:30 PM. The evidence of PW-1 simply indicates that the bike bearing 

registration No.AS-01AU/7313 was seized from Bhairabkunda daily market. On the 

other hand from the evidence of PW-2 it is revealed that the bike was seized from 

ABSU office at Khoirabari. This is contradictory to what PW-3 stated in his evidence 

when he mentioned in Ext.2 that the same was seized from Khoirabari P.S. 

13. From the evidence brought on record by the prosecution witnesses it is evident that 

there is absolutely no link between the two incidents of recovery of the two bikes. The 

prosecution evidence is totally silent regarding connection of the two accused persons 

in the alleged theft and/or possessing the stolen bike bearing registration No.AS-

01AU/7313 knowing or believing the same to be stolen. This fact is also admitted by 

PW-3, who seized the bike. Most interestingly PW-3, being the investigating officer, 

could not say the name of the owner of the bike in his cross-examination. In view of 
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above revelation of the above facts I hold that the prosecution has miserably failed to 

establish that accused Bimal Rajbongshi was in anyway involved in committing theft or 

receiving/possessing the aforesaid bike knowing the same to be stolen. 

14. Again, in respect of the allegation of theft or receiving the stolen bike bearing 

registration No.AS-01AJ/5051 it is pertinent to mention that the prosecution evidence 

did not go beyond seizing the aforesaid bike from Khoirabari P.S. allegedly from the 

possession of the accused persons. The evidence is totally silent the name of the 

person/s who caught the accused persons along with the bike and handed over at 

Khoirabari ABSU office. None of the persons who caught the accused persons has been 

examined by the investigating officers. Thus, under what facts and circumstances they 

were caught by the public has remained under cover. Most interestingly a serious 

contradiction could be observed between PW-3 and PW-4. Whereas in his cross-

examination PW-3 stated that there is no material in the case diary against the 

accused persons to book them U/S-379/411 of IPC; but PW-4 submitted the charge 

sheet, though he did not further investigate the case. In view of above a serious doubt 

has crept up in the mind of the court regarding the veracity of the prosecution story in 

the manner as has been placed before the court. In my considered opinion there was 

ample scope on the part of the investigating officers to go to the root of the facts of 

this case by finding out the real owners of the concerned bikes. But, probably PW-3 did 

not further proceed because no person filed FIR alleging the aforesaid two bikes to had 

been stolen. Such conduct and attitude of the investigating officers is not praiseworthy 

at all. Even a layman can understand that there is no property which is devoid of any 

owner of it. Then, how the investigating officers could not identify the owner of the 

bikes, it is only known to them, for the reasons best known to them. In my considered 

opinion such conduct and attitude on the part of public servants are the real causes 

that has deviated the minds of the general public from the police department. This has 

also direct impact towards diminishing faith in the judicial system of the land. Thus, 

time has arrived to check the situation from being further deteriorated and 

rejuvenating the minds of the public towards believing and having faith upon justice 

delivery system. The superior authority of police should look into the matter seriously.  

15. Now, coming to the facts of this case, as already pointed above, the evidence of the 

prosecution is not sufficient to hold the accused person guilty for the alleged offence 

charged against him. During appreciation of the evidence doubts crept up in the mind 

of this court regarding the veracity of the prosecution story. Therefore, I hold that the 
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benefit should go in favour of the accused. Consequently, accused Bimal Rajbongshi is 

liable to be acquitted from this case. 

16. Accordingly, accused Bimal Rajbongshi is acquitted from this case and set at liberty 

forthwith on the ground of benefit of doubt. The accused is under judicial custody. 

Therefore, the Superintendent of District Jail, Udalguri is directed to release accused 

Bimal Rajbongshi forthwith, if he is not required in any other case. However, in case 

the said accused is required in any other case, then the jail Superintendent is directed 

to do the needful as per law. 

17.  The case against accused Ratan Boro has been filed. Thus, it is not felt necessary to 

direct the authority concerned to dispose of the two seized bikes until the trial of the 

case against said accused Ratan Boro is not completed. 

18. Send a copy of this judgment and order to the Superintendent of District Jail, Udalguri 

for information and necessary action today itself.  

The case is accordingly disposed off. 

Given under my hand and the seal of this court, on this the 1st day of 

April, 2017 at Udalguri, B.T.A.D., Assam. 

 

Typed and corrected by me: 

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM          
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APPENDIX 

1. PROSECUTION WITNESSES: 

 i. PW-1—Sri Bijoy Basumatary 

 ii. PW-2—Sri Shyamal Narzary 

 iii. PW-3—S.I. Himangshu Jyoti Das 

 iv. PW-4—S.I. Someswar Bora 

2.  DEFENCE WITNESSES:--NIL-- 

3.  PROSECUTION EXHIBITS: 

 i. Ext.1--------Seizure list. 

 ii. Ext.1(1)---Signature of PW-1 in Ext.1 

 iii. Ext.1(2)—Signature of PW-3 in Ext.1 

iv. Ext.2------Seizure list 

 v. Ext.2(1)---Signature of PW-2 in Ext.2 

 vi. Ext.2(2)—Signature of PW-3 in Ext.1 

 vii. Ext.3-----FIR 

 viii. Ext.3(1)—Signature of PW-3 

 ix. Ext.4-------Charge sheet 

 x. Ext.4(1)----Signature of PW-4 in Ext.4 

4.  DEFENCE EXHIBITS:--NIL--  

Typed and corrected by me: 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM          
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    ORDER 

    1.4.2017 

Accused Bimal Rajbongshi has been produced from jail hazot.  

Judgment is ready, pronounced and delivered in the open court, which is 

written in separate sheets and appended with the case record. In the result the 

prosecution has miserably failed to establish the guilt of the accused beyond all 

reasonable doubt. Accordingly, accused Bimal Rajbongshi is acquitted from this 

case and set at liberty forthwith on the ground of benefit of doubt. The accused 

is under judicial custody. Therefore, the Superintendent of District Jail, Udalguri 

is directed to release accused Bimal Rajbongshi forthwith, if he is not required in 

any other case. However, in case the said accused is required in any other case, 

then the jail Superintendent is directed to do the needful as per law. 

The case against accused Ratan Boro has been filed. Thus, it is not felt 

necessary to direct the authority concerned to dispose of the two seized bikes 

until the trial of the case against said accused Ratan Boro is not completed. 

Send a copy of this judgment and order to the Superintendent of District 

Jail, Udalguri for information and necessary action today itself. 

The case is accordingly disposed off. 

 

    


